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®* RJ can occur any point in the justice
system, to divert offenders from being
charged or tried (a decision made by the

police or prosecutor)

®* For more serious offences, RJ can be run in

WHEN WILL
RJ BE USED?

tandem with the traditional justice system,
resulting in a joint sentencing

recommendation

® benefits include understanding of the root
causes of crime, reducing recidivism,
increase compliance with conditions, tailored
sentencing that is culturally sensitive to
community needs, better outcomes for

offenders, victims and communities



KEY KEY PRINCIPLES: O/

All parties must provide voluntary, free, and informed consent to participate in RJ. They must
have a clear understanding of process, outcomes. They may withdraw at any time. Victims
will receive information in advance about the RJ process through their the prosecutors,
victims’ rights groups, and RJ service providers

Any agreements reached between victims, offenders, and communities must be made
voluntarily by participants. Participants must decide that the agreement is reasonable,
attainable, and that it meets their needs. Not all RJ processes lead to agreements.



OUTCOMES

If the RJ process is successful, the case will be returned
to court, either for the withdrawal of charges or to set
a sentencing date

If the RJ process follows a finding of guilt or a guilty
plea is entered, the agency shall send the lawyers a

final report with its sentencing recommendations

A sentencing judge is not required to accept the RJ
recommendations, but it may consider it useful to
determining an appropriate sentence

If the RJ process is unsuccessful, the case will be

returned to court to be dealt with in the usual manner

If the RJ process does not terminate with an
agreement, any discussions or information exchanged
during the process remain privileged and/or
confidential and cannot be mentioned at any future

court proceeding



SENTENCING OPTIONS

* S.718(2) CC expands sentencing options to include RJ practices
based on the special circumstances of Indigenous offenders.

® Allows judges to consider sanctions other than imprisonment, including
community-based sentences such as conditional sentences, sentencing
circles, healing circles, victim-offender mediation, based on Gladue

factors.

® The community has control over whether or not they accept the

referral, based on their individual program design and capacity.



®* Myth: Restorative Justice = Indigenous
Courts

®* Myth: Restorative Justice is soft on

punishment

®* Myth: Restorative justice is a ‘‘get out of
jail free card”

MYTHS ®* Myth: Restorative justice requires the

victim to forgive the offender

®* Myth: Restorative justice is only
appropriate for minor offences

®* Myth: Restorative Justice is social work,

not a justice system matter



WHAT WOULD CHANGE?

® More referrals = better informed outcomes

® Court-annexed process provides partnership with Indigenous

communities=greater access and buy-in
® Tracking of referrals and outcomes may lead to more stable funding in the future
®* Opportunity to lead on RJ Initiative in Canada
® Educating justice system participants on a different way to define justice

® Progressive prosecution policy including all serious crimes is a first in Canada and

was achieved because of the Indigenous Foundations Subcommittee’s involvement
® Informs sentencing decisions to allow for better results

* Specialized approach and acknowledgement of Indigenous Justice



WHAT WOULD STAY THE SAME?

® Must work within the existing boundaries of the law
® Involvement of prosecution service

® Determination over charges laid- ultimate result will depend on the

process outcome

®* Does not always lead to diversion, dismissal of charges, or a

reduced sentence
® Judge independence to determine sentence

® Criminal Code requirements and other governing rules and

legislation

® RJ Service providers continue to practice as they have historically,

and retain the ability to decline any particular referral.



USE OF RJ IN ALBERTA COURTS

Has been used in various forms- e.g., sentencing circles in some provincial
courts but it is inconsistently used

RJ is a part of many healing plans that come out of Indigenous Courts
Judge Ladouceur, Justice Mandamin, and a number of Prosecutors have
experience in using RJ

Not many published decisions and no uniform acceptance of process in all
courts

Some judges do not want to be involved, others will

Scepticism remains because of myths and confusion

The pilot aims to help improve understanding of how to incorporate
diverse practices in achieving justice

Recent Published QB Case: R v Lariviere, 2021 ABQB 432



RECENT QB REFERRAL

®* QB referral — dangerous driving causing death

®* Motorcycle accident. 20 year old passenger riding on

back of motorcycle was killed
® Family is from Ontario.

® Justice Browne raised RJ as possibility at PTC



PROCESS

® Victim’s family and offender dialogue

® The girl's mom spoke. She described how she was
so angry for a long time she could not see how
Accused had suffered. She described how she
spent her whole life protecting her children. She
showed Accused a slide show of the girl's life.

®* Mom had severe PTSD for 19 months after the
girl's death.






CONCLUDING WORDS FROM FORMER
CHIEF JUSTICE MCLACHLIN

®* The move to people-centred justice will also mean a
broadening of what we define as justice. The new definition
of justice will not merely be whether courts are independent
or whether the judge gets it right in this case or that —
important as these may be — but whether we are
achieving just outcomes, defined in terms of whether the
system has helped people resolve their complex and
overlapping issues in a positive way. Restorative justice —
justice that heals and restores — will be a large part of the

new thinking on justice.



®* And an update is overdue. For too long we have been
using 19th and 20th century models to deliver justice. The
result has been a justice system that is inaccessible to
many, spawning the access to justice movement and
inspiring the work of groups like the national Action
Committee on Access to Justice. (published in The

Lawyer’s Daily, Access to Justice: When life gives you
lemons. May 19, 2021)



QUESTIONS

Thank you




